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64 [Filed April 8, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term ? 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 
The United States of America : Criminal No, 341-58 
v. Grand Jury No. 72-58 
William H. Tart Vio. 26 U.S.C. 4744a 


The Grand Jury charges: 
On or about December 28, 1957, within the District of Columbia, William 
H. Tart, being a transferee of marihuana required to pay the transfer tax 
imposed by Section 4741, Title 26, United States Code, obtained about five 
marihuana cigarettes without having paid such tax. : 
/s/ Oliver Gasch | 
A TRUE BILL: Attorney of the United States in 
and for the District of Columbia 


Foreman 


[Filed April 11, 1958] 
PLEA OF DEFENDANT : 

On this 11th day of April, 1958, the defendant William H. Tart, appearing 
in proper person and by his attorney, J. Leon Williams, being arraigned in 
open Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. | 

The defendant is remanded to the District Jail. 


66 [Filed April 26, 1958] MOTION TO SUPPRESS 
Comes now the defendant, William H. Tart, by and through his attorney, 
J. Leon Williams, and respectfully moves this Honorable Court to suppress 
the illegally seized evidence in the above titled case, and for reasons therefor, 
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states as follows: 

1. The defendant states that he was legally in the premises located at 
Eighteenth Street, Northwest, and in the bathroom on the early morning of De- 
cember 28, 1957, when one Officer Driscoll, a member of the Metropolitan 
Police Department, without a warrant of any kind, and without probable cause, 
did arrest the defendant. 

2. That after the aforesaid arrest of the defendant, that the officer did 
seize several cigarettes from the defendant. 

3. That the arrest, search and seizure was in violation of the defendant's 
rights under the Fourth Constitutional amendment, and, was exploratory and 
unauthorized. 

4. For such other and further reasons as will be urged upon Court at the 
hearing of this motion. 

/s/ J. LEON WILLIAMS 


[Filed April 26, 1958] 
AFFIDAVIT IN SUPPORT OF MOTION 

William H. Tart, being first duly sworn on oath, deposes and saith: 

1. That on December 28, 1957, while he was legally in the premises 
Eighteenth Street, Northwest, in the bathroom, that he was arrested by one 
Officer Driscoll, a member of the Metropolitan Police Department. 

2. That at the time of the aforesaid arrest that the said Officer Driscoll 
did seize several cigarettes from defendant. 

3. That the officer arrested the defendant without a warrant. 

/s/ WILLIAM H. TART 


DISTRICT OF COLUMBIA, ss: 
Subscribed and sworn to before me this 25th day of April, 1958. 
/s/ J. E, OTTES 
Notary Public 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed August 4, 1958] 3 
UNITED STATES OF AMERICA 
v. : Criminal No. 341-58 
WILLIAM H. TART, : 


Defendant. : 
Washington, D. C. 


May 14, 1958, 10:00 a. m. 
Before: HONORABLE BURNITA SHELTON MATTHEWS, United States 
District Judge. : 
TRANSCRIPT OF PROCEEDINGS 
Appearances: 


Thomas A. Flannery, Esq., 
Assistant United States Attorney, 


for the Government. 


J. Leon Williams, Esq. 
2000 Ninth Street, N. W. 
Washington, D. C. 


for the Defendant. : 
2 THE DEPUTY CLERK: The case of William H. Tart. Mr. J. Leon Wil- 

liams and Mr. Thomas Flannery. Are counsel ready? | 

MR. WILLIAMS: Ready, your Honor. : 

MR. FLANNERY: Ready, your Honor. May we approach the bench first? 

THE COURT: Yes. ! 

AT THE BENCH: , 

MR. FLANNERY: Mr. Williams has a motion to suppress evidence pending, 
your Honor, and I understand he wants to raise that before the trial. 

THE COURT: You mean it hasn't been disposed of? 

MR. WILLIAMS: This is the first time -- no, your Honor. 

MR. FLANNERY: It's a brief case. 7 


THE COURT: It is? : 
MR. FLANNERY: It involves a very simple question of whether the arrest 
was legal. ! 
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MR. WILLIAMS: Then, too, your Honor, what we propose to do is havea 
trial by the Court in any event. 

THE COURT: Allright. Well, do you object to the trial by the Court? 

MR. FLANNERY: Oh, no; if your Honor wants to do that, it's all right. 

THE COURT: Why before the Court instead of a jury? 

MR. WILLIAMS: It is pure and simple whether or not the arrest was with 
or without probable cause. It is a legal question. I think your Honor could 
dispose of it without any difficulty. 

MR. FLANNERY: We could just start the trial before your Honor, and 
consolidate the motion and the trial. You can go ahead at this time or take it 
under advisement. 

THE COURT: We will have to have an order about the waiving of the trial. 
The defendant will have to sign it. 

MR. WILLIAMS: Certainly, your Honor. 

COUNSEL HAVING RETURNED TO TRIAL TABLES: 

THE COURT: I have approved the waiver of trial by jury by the defendant. 

* * * * kK Ok KX 

JOHN R. DRISCOLL, SWORN. 

DIRECT EXAMINATION BY MR. FLANNERY: 

Q. Officer Driscoll, please state your name? A. Private John R. Driscoll. 

Q. You are a member of the Metropolitan Police Force, are you not? A. 
That is correct, sir. 

Q. What precinct are you assigned to? A. Number 13. 

Q. On December 28, 1957, you were a police officer also, were you not? 
A. Yes, sir. 


Q. To what precinct were you assigned on December 28, 1957? A. Num- 
ber 13. 

Q. Very well. Now, what shift were you working on December 28? A. 
I was working twelve midnight to eight a. m. 

Q. Very well. Nowthen, directing your attention to that date, and to the 
time six forty 2. m., in the morning, where were you at about that time? A. 
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I was walking in the vicinity of Eighteenth and Columbia Road, Northwest. 

Q. That is in the District of Columbia, is it not? A. That is correct, sir. 

Q. . While you were in that area, walking in that vicinity, did anything happen? 
A. Yes, sir; it did. | 

Q. Please tell her Honor what happened. A. At 6:40 a. m., that morning, 
I was approached by a cab driver who stated to me that he had just left off two 
passengers at an address on lower Eighteenth Street. He stated he was a spe- 
cial policeman, and displayed a badge of verification. At that time I didn't get 
a chance to take the number of the badge or the cab driver' s name. I asked him 
what house he took these people to, and he told me to get into his cab, and he 


would take me down to that house. 
Q. . Did he say anything about the people? A. He said they were acting in 
a suspicious manner inside his cab. 


Q. Did he elaborate on the term "suspicious manner?" -. He said they 
seemed to be having an argument at one point as to whether both of them should 
enter this house when they pulled up to the front door -- whether one should 
stay outside, and the other one -- 

Q. . Did he say anything further about what he observed? A. Pardon? 

Q. Did he say anything further about what he observed? A. He stated he 
thought that they were either drunk or under the influence of some drug. He 
said he couldn't smell any alcohol. | 

Q.. Allright. Nowthen, is that the gist of what he told you? A. That is 
just about it, sir. 

Q. After he told you that, what happened next? A. : that point I climbed 
in his cab, and he took me down to the house. 

Q. Very well, where was that house? A. That house was located at 2106 
Eighteenth Street. 

Q. In the District of Columbia? A. That is correct. : 

Q.. When you arrived there, what did you do next? A. I left the cab, and 
tried the front door to that address, which was unlocked, and entered the build- 
ing. The first thing that met my sight was a set of stairs leading from the first 
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floor to the second, which was unlighted. 

Q. What type of place is 2106 Eighteenth Street, Northwest? By that, I 
mean was it a private dwelling? A. It was a rooming house. 

Q. A rooming house. Was that on your beat, that particular house? A. 

No, sir; that wasn't on my beat. 

Q. Was not? A. No, sir. 

Q. . Was it in your precinct? A. That's right. 

Q. Did you have any information about this particular house, based on your 
experience, being a member of Number 13? A. In my experience at Number 13 
Precinct, I had heard rumors that several narcotic addicts had been frequenting 
a restaurant that is located just below that house. 

Q. Just below -- you mean -- A. Next door and at a lower level on the 
second floor, that is correct. 

Q. In the second building -- you say lower level? A. Yes, sir. 

Q. Very well. I had interrupted you, I believe you said you were trying to 
go in the place. What happened from that? A. Opened the door, and I entered. 
I looked up the stairs and saw a colored woman; a young woman who looked around 
the corner from the top of the stairs, whom I immediately recognized as I began 
to climb the stairs. 

Q. Who was she? A. She was a woman later identified as Wilhelmina Porter. , 

Q. And you say you recognized her? A. That is correct. 

Q. Under what circumstances had you known of -- or previously known of 
her? A. She's a street walker who operates at Fourteenth and '"'T" Streets, 
Northwest, and has been seen frequently in that area. 

12 Q. . What did you do next, after you saw this woman peep around the corner? 
A. I began to climb the stairs, and about half way up, I heard a toilet being 
flushed in the building. 

Q. Allright. A. I could smell a particular odor which at that time I wasn't 
sure of. 

Q. Had you ever smelled an odor like that before? A. No, I hadn't. 

Q. What did you dothen? A. AsI reached the top of the steps, I had to 
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turn left to gain entrance to the second floor hall. On my right was a bathroom, 
public bathroom, which had the door open and no lights inside. I observed the 
woman who had been peeping around the corner sitting on the bathtub. 
, Q. Allright? A. Anda colored man standing at the back of it, back next 
to the toilet which he had been apparently flushing. : 

Q. Very well. Then what happened? A. I asked them what they were 
doing there as I entered the bathroom, and they said they had come to a party, 
and then the man began walking toward me with his hands in his pockets, coat 
pocket. ; 

13 Q. Yes. Who was the man? A. The man is the defendant sitting at the 
table, William H. Tart. 

Q. Very well. When he started walking toward you with his hand in his 
pocket, what happened next? A. At first I told him to take his hand from his 
pocket. He didn't respond at all; he continued to walk; I told him the second 
time, and then pulled my gun. 

Q. Very well. What happened next? A. At that time: ihe took his right- 
hand from his pocket -- very quick movement -- and dropped something behind 
him into the bathtub. | 

Q. When he did that, what did you do? A. Whenhe did that, I reached 

; down into the bathtub, and picked up a small cigarette package. 
> Q. Very well, what did the package contain, if anything ? A. The package 





contained five hand-rolled cigarettes. 
‘ Q. Very well. When.yot saw the cigarettes, what did you think, based on 


your experience? A. At that point I believed it was possibly marihuana. 
Q. Very well. And after you recovered the cigarettes, believing it might 
possibly be marihuana, what did you do next? A. I then pisced the defendant 


under arrest. 


> Q. Allright. Now, what did you do next? A. I then took him downstairs 
and sent for a scout car in which we transported him to the peeeeness and noti- 
14 fied the narcotic squad. 
Q. Very well. Now, have you investigated to see whether or not there 
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was a party at 2106 Eighteenth Street? A. Yes, sir; I did. 

Q. And what did you find? A. There was no such party. As a matter of 
fact, the house was completely silent; and several days later I checked, and 
found there wasn't a party there that night at all. 

Q. Allright. Now, did the defendant, William Tart, live at 2106 Eighteenth 
Street, Northwest? A. No, sir. He stated he did not. 

Q. He stated he did not? A. That is correct. 

Q. Now, did there come a time when you turned the five cigarettes which 
you have testified to over to another police officer on the narcotic squad? A. 
Yes, sir; I did. 

Q. Was that Officer Aiken? A. Private Felix Aiken, I believe, in the 
narcotic squad. 

Q. Very well. Now, I wish to show you, -- 

THE COURT: How do you spell that name? 

THE WITNESS: A-i-k-e-n. 

THE DEPUTY CLERK: Government Exhibit 1 for identification. 

MR. FLANNERY: 1-A and 1-B. 

THE DEPUTY CLERK: Government's Exhibit 1-A for identification. Gov- 
ernment’s Exhibit 1-B for identification. 

Q. (By Mr. Flannery) Now, Officer Driscoll, I wish to show you what has 
been marked Government's Exhibit 1 for identification -- this package containing 
what appears to be five cigarettes. Can you identify that? A. Yes, sir;I can. 

Q. Whatisthat? A. That is the package that I picked up from the bathtub 
that morning when I arrested the defendant. 

Q. Allright. Now, I will show you this small envelope, 1-A for identifi- 
cation. Can you identify that? A. Yes, sir; that is the envelope that the cig- 
arettes were placed in by Private Aiken that very same morning. 

Q. Did he handle the evidence from that point? A. Yes, sir; it was in his 


possession as far as I know. 
MR. FLANNERY: Your witness. 
CROSS-EXAMINATION BY MR. WILLIAMS: 
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17 
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Q. Officer Driscoll, this was about 6:40 in the morning? A. Yes, sir. 

Q. Now, did you notice whether or not the cafe or restaurant was open 
there at that time of morning on the first floor? A. No, sir; I didn't. 

Q. And your information had been in connection with the restaurant, had 
it not, that is, as far as using narcotics in that area? A. That is correct. 

Q. You had no information with regard to the ae house part, did you? 
A. The restaurant owned the rooming house. 

Q. Your information with regard to anybody using narcotics was particu- 
larly directed to the restaurant part of the premises, was it pes A. That is 
correct, yes. 

Q. Now, directing your attention, sir, to the cab driver, special police- 
man, had you ever seen him before this morning of the on of December? A. 
No, sir; I hadn't. 

Q. And you say you rode in his cab from about Righteenth and Columbia 
Road to the vicinity of 2106 Eighteenth Street? A. That is correct. 

Q. Did you get his name? A. No, sir; I did not. | 

Q.. Do you know what kind of cab he was driving? A. I believe it was a 
Crystal Cab; I am not certain. 

Q. You didn't ascertain -- get the number, did you? A. No, sir; I didn't. 

Q. Directing your attention to the information you received from the cab 

driver, did he tell you where he picked these persons up? A. No, sir; 
I don't believe he did. 

Q. . Did you ask him? A. No, sir. 

Q. Now, regarding their actions as being suspicious, could you tell us 
what he said that they did which he regarded as suspicious? A. Well, he stated 
to me that they had been having some sort of an argument in his cab over who 
was to enter this house or whether they were to enter it in a pair; then he also 
stated their conditions; he said they seemed to be under the influence of either 
a drug or alcohol, although he couldn't smell any alcohol. — 

Q. . Did he tell anything else they did that was marepicione in his mind? A. 





No, an I don't believe so. 
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Q. Then all he told you, sir, was they seemed to have some argument about 
who was going in or who was going to stay in the cab, and he didn't smell any 
liquor onthem? A. That's about right, sir. 

Q. Now, did he describe the male defendant to you? A. No, sir;I don't 
believe he did. 

Q. He didn't tell you how he was dressed, did he? A. No, sir. 

18 Q. Did he tell you whether or not he was white or colored? A. He said 
he was colored. 

Q. Did he describe the female person to you? A. He stated that she was 
also colored, and if my memory is correct, I believe he said she had a red coat. 

Q. The woman you saw had on a black coat, did she not? A. No, she did 
not. 

What color was her coat? A. I believe it was red. 

When did you discover that? A. That is the morning I saw her. 

In the bathroom? A. That is correct. 

As a matter of fact, there was no light in the bathroom? A. That is 
correct. 

Q. The best descriptions of which you have told us, you had been told they 
were acting suspicious, that the woman was colored, and she had on a red 
coat -- that is the complete description? A. That is correct. 

Q. And you didn't know whether the male person with her at that time was 
the same person which even the cab driver was talking about when you went in 
the bathroom, did you? A. No, sir; he stated that they were together. 

Q. At the time he left them? A. That is correct, sir. 

Q. And you say this is a rooming house? A. That is correct. 


Q. Had you had occasion to go upstairs in the premises prior to December 
27 or 28? A. No, sir; I don't believe so. 

Q. You didn’t even know the physical layout of -- description of the pre- 
mises upstairs, did you? A. No, sir. 

Q. The cab driver, did he tell you whether or not he knew that the persons 
who had been riding in the cab lived there or did not live there? A. I believe 
that he stated he didn't know whether they lived there. 
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Q. He didn't, and you didn't know whether they lived caets at that time 
you entered the premises, did you? A. No, sir. 
Q. Now, I think you.said, Officer, you had never smelled, to your know- 
ledge, burning marihuana? A. I don't believe so. 
Q.. Did you see anything burning at the time you went in the premises? 
A. No, I didn't. 

20 Q. Now, Officer, did there come a time after you had carried these de- 
fendants out of the premises and you were proceeding toward the precinct, on 
the way to the precinct, that you asked Wilhelmina Porter, "Which one of you 
threw that package away?" A. No, sir, I don't believe so. | 

Q. Now, did there come atime, Officer, when you were in-the bathroom 
that you pulled the pistol and directed it toward this defendant, and you told 
him, "If you give me any cause, I am going to shoot you?" A. No, sir 

. Q. . Did there come a time when you pulled a pistol on him? A. That is 
correct. 

.Q. Now, at that time were you talking with him or were you talking with 
Wilhelmina Porter? A. At that time I was directing my speech to him. 

Q. . At that time did you pad him down? A. No, sir; I didn't. 

Q. . Did there come a time when you did? A. Yes, sir. 

-.Q. «Was that in the bathroom? A. That was after the cigarette had been 
recovered, and he had been placed under arrest. : 

Q. . That you searched him? A. That is correct, sir. | 

r 21 Q. Now, when did you get the information, Officer, that there was no party 

going on in in these premises? Was that at the time you arrested these defend- 

ants or a later time? A. The time I got the information from another person 
it was 6:40 in the morning -- wasn't a sound in the house -- the next day. 
Q. Was the house in darkness when you went there? A. Yes, sir; that 


» is correct. There was one light burning onthe second — hall, a single 
bulb. 


- Q. You say that this address was off your beat, Officer? A. Thatis 
correct, sir. 
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Q. In fact, Officer, when you went in the premises, you didn't know whom 
you were looking for or for what, did you? A. I hada general idea of the des- 
cription of the persons I was looking for. 

Q. Well, I thought you said, Officer, that the male person was not des- 
cribed, other than the fact that he was colored? A. He was colored; yes, sir. 

Q. That is the full description you had of the male defendant, is it not? 
A. That is correct. 

Q. And the woman was only described as a colored woman with a red coat 
on? A. That is correct, sir. 

* * * * * *K kK * 
22 FELIX R. AIKEN, SWORN. 
DIRECT EXAMINATION BY MR. FLANNERY: 

Q. State your name, please? A. My name is Felix R. Aiken. 

Q. You area police officer, are you not, attached to the narcotic squad? 
A. Yes, sir. 

* * * * * * KK 

Q. Now, then, directing your attention to that time, namely, December 
28, 1957, did you see an officer Driscoll of Number 13 Precinct on that date? 
A. Yes, I did. 

Q. Did he turn evidence over to you? A. Yes, sir; he did. 

Q. I wish to show you, Officer Aiken, what has been identified as Govern- 
ment's Exhibit 1 for identification. Can you identify that? A. Yes, sir; I can 
identify this. 

23 Q.. What is it? A. I identify this as the five cigarettes I received from 
Officer Driscoll on the 28th of December, 1957. 

Q. Very well. Can you identify that by your initials? A. By my initial 
and by the date, 12-28-57. 

Q. Now, I show you Government's Exhibit l-a for identification, a small 
envelope. Can you identify that? A. Yes, sir; I can identify this in the same 
manner, by my initials and my writing on this envelope. 

Q. What is that envelope? A. This is the evidence, the envelope in which 
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I placed these five capsule cigarettes into and sealed. : 

Q. Very well. And after you placed the five cigarettes into the small en- 
velope and sealed it, what did you do with those two exhibits? A. I placed 
them into a government evidence envelope, and I —, that is, mech- 
anically sealed, and glue sealed the envelope. | 

Q. Very well; I finally show you Government's Exhibit 1-B for identifica- 
tion. Is that the evidence envelope to which you just referred? A. Yes, sir; 


it is. 

Q. . Do you identify by the writing and the date? A. Yes, sir; that is how 
I identify it by the writing and date. 

24 Q. Now, did there come a time when you turned Exhibits 1, 1-A and 1-B 
over to the Bureau Chemist? A. Yes, sir; I turned them over to Dr. Butler 
on the 15th of January, 1957 -- 1958. 

* ke * k Kk Kk KX 
DR.. WILLIAM P. BUTLER, SWORN 
DIRECT EXAMINATION BY MR. FLANNERY: 

-Q. Please state your name? A. William P. Butler. 

Q. You are a chemist, are you not, attached to the Bureau of Internal 
Revenue? A. Yes, sir; Iam. : 

* * * kK K Kk OK OK ; 

Q. (By Mr. Flannery). Dr. Butler, I wish to show you this large envelope, 
Government's 1-B for identification. Can you identify that? A. Yes, I can; 
this envelope was handed to me in a sealed, intact condition by Officer Aiken 

on the 15th of January, 1958. 

Q. Very well. What did you do with it when it was handed over to you? 
A. I opened the envelope and extracted the small coin envelope that was con- 
tained in it. 

Q. I show you Government's 1-A for identification. Is’ that the small coin 
envelope to which you just referred? A. Yes, sir; itis. | 

Q. How do you identify that? A. I have initialing, nepeoiy to the lab- 
oratory number, on the envelope. | 

Q. Did you then proceed to open the small coin envelope? A. Yes, sir; 
I did. 
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Q. What did you find? A. I found five hand-rolled cigarettes contained 
in a white paper wrapper. 

Q. Very well. I show you Government's Exhibit 1 for identification, these 
five cigarettes. Are these the five cigarettes you found? A. Yes, they are; 
I have my initials placed on the cigarettes and the wrapper. 

Q. Very well. Did you conduct a chemical analysis of the five cigarettes? 
A. Yes, I did. 

Q. What did you find? A. I found that the five cigarettes contained a net 

26 weight of twenty point two grains, and that the material within each one of 
the five cigarettes was marihuana. 
* * * * kK kK kX 

MR. FLANNERY: Your Honor, at this time I wish to dfer in evidence 
Government Exhibits 1, 1-A and 1-B for identification. 

MR. WILLIAMS: I object on the same ground of the motion. 

THE COURT: Well --is that all your case now? 

MR. FLANNERY: I have just one further stipulation. Mr. Williams and 
I have agreed to stipulate a technical matter, namely, that the records of Inter- 
nal Revenue reflect that William H. Tart had not paid any tax on the marihuana, 
as required by law. 

MR. WILLIAMS: That is correct, your Honor. 

MR. FLANNERY: As of December 28, 1957. That's all the government 
has, your Honor. 

THE COURT: Well, do you have any evidence you want to put on, or not? 

MR. WILLIAMS: No, your Honor; I have none. 


* *« * * * *£ KX * 


46 Washington, D. C., June 27, 1958 
* * * * * * * * 
TRANSCRIPT OF PROCEEDINGS 
48 THE COURT: eo ¢ 2 ee Se 
49 William Henry Tart, you are committed to the custody of the Attorney Gen- 
eral of the United States to serve in such institution as he may designate for a 
period of five (5) years. 
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* * * * * K kK OK OX 








51 Washington, D. C., June 13, 1958 
52 PROCEEDINGS : 
THE CLERK:. Case of William H. Tart. Mr. J. Leon Williams. Mr. Tho- 
mas Flannery. 


THE COURT: I want the jacket, please. You ail wn this case last 
time; didn't you? | 

MR. FLANNERY:. At some length, Your Honor; and then we submitted 
the memoranda. 

THE COURT: Yes. The Defendant waived trial by jury, aad at the con- 
clusion of the trial before the Court, I took the case under advisement. 

MR. WILLIAMS: If your Honor please -- : 

THE COURT: What is it? 

MR. WILLIAMS: I believe, when we were before Your Honor before, it 
was a question of a hearing on a Motion to Suppress; and subsequent to that 
hearing, that we filed memoranda in support of the motion to suppress. 

MR. FLANNERY: No, This case went to trial, and during the course of 
the trial, counsel raised the question of the legality of the arrest; and Your 
Honor took the entire matter under consideration. 

MR. WILLIAMS: I think Your Honor will find there is a motion to sup- 
press in the jacket. 

MR. FLANNERY: The trial started, Your Honor; and then Your Honor 
‘ took the entire matter under consideration. 

53 THE COURT: Yes, I took the entire matter under ee and I 
overruled the motion to suppress. Don't you have a record of that, the over- 
ruling of the motion to suppress? You were notified, weren't you, Mr. Williams? 

MR. WILLIAMS: I was notified by telephone, Your Honor, at which time I 
did request your clerk to ask Your Honor if Your Honor would make conclusions 
of law and findings of fact in the matter, which I wanted to have a chance to go 
over. And if Your Honor hasn't had an opportunit to do that, I would like at 
this time to make some observations in support of my memorandum, which I 
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think might have escaped Your Honor's attention. 

THE COURT: I have gone into this very thoroughly. I may be completely 
wrong, but I felt that this man threw away the evidence, these things that he 
had, and that he was arrested after he threw it away. That is what I think. 

MR. WILLIAMS: I understand that is the crux of Your Honor's view. 

THE COURT: On the basis of that, I have overruled your motion. 

* * * * *€£* KF kK * 
58 THE COURT: Mr. Williams, you may be right about this case; but I have 
gone into this case thoroughly, and I think this motion should be denied. AllI 
can go on is the way that I conscientiously feel about it, after I have looked into 





it carefully. I have looked carefully into your memorandum and also the mem- 
orandum of the Government. All these things you are telling me are things that 
you have told me before, and unless you have something new, there is no use 
arguing it again. 

MR. WILLIAMS: Very well, Your Honor. 

MR. FLANNERY: Your Honor, I submit that Your Honor should now ren- 
der a finding in the case of, guilty. The case did go to trial before you. 

THE COURT: Well, the purpose of asking you to come in today was to 
state the judgment of the Court. 

x * * * * * K 
60 THE COURT: Mr. Tart, will you step forward, please. William H. Tart, 

in Criminal No. 341-58, the Court finds you guilty as charged. Now, I don't 


expect to sentence the Defendant at this time. < 
* *€£ * k&* * K€ K * 


78 [Filed June 13, 1958] 
On this 13th day of June, 1958, came the attorney of the United States ‘ 
and the defendant in proper person and by counsel, J. Leon Williams; where- 


upon, after consideration of of (sic) the defendant's motion to suppress evi- 
dence, said motion is by the Court denied; whereupon, the Court finds the 
defendant guilty as charged in the indictment. 
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The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District Jail. : 


[Filed June 24, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter having come on for trial before the Court on May 14, 1958, 
after the defendant had voluntarily waived his right to jury trial and the Court 
after hearing the evidence having found the defendant guilty, the Court finds 
the following facts and states its conclusions of law as follows: 

1. That on December 28, 1957, about 6:40 a.m., Officer John R. Dris- 
coll of the Metropolitan Police Department was notified by a cab driver who 
identified himself as a special police officer that he had just left a colored 
man and woman at 2106 18th Strea, N. W., in the District of Columbia and 
that they were acting in a suspicious manner which indicated that they might 
have been under the influence of drugs. 

2. That Officer Driscoll then went to 2106 18th Street, N. W., entered 
the building and went to the second floor. 

3. That 2106 18th Street, N. W., was a rooming house and the defen- 
dant did not live there and had no proprietary interest in the said premises. 

4. That upon going to the second floor Officer Driscoll entered a bath- 


room and saw a colored man and a colored woman who were the defendant 


and a female companion. 

5. That the defendant walked toward the officer with his hand in his 
pockets. | 
6. That the officer then drew his gun due to the fact that the defendant 
was advancing towardhim with his hands in his pockets. : 

7. That the defendant then threw five marijuana cigarettes away. 

8. That the officer recovered the marijuana ical and then placed 
the defendant under arrest in this case. 
WHEREFORE, the Court concludes as a matter of Law: 
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1. That the defendant was a trespasser in premises 2106 18th Street 
N. W., and had no proprietary interest in the premises. 

2. That the defendant abandoned the contraband marijuana in this case 
and that there was no search of the defendant or seizure of evidence from 
his person. 

3. That the arrest in this case did not occur until after the defendant 
had abandoned the evidence. 

4. That the officer upon recovering the marijuana cigarettes had proba- 
ble cause to believe that the defendant had committed a felony and that, there- 
fore, the arrest of the defendant was a legal one. 

5. That the evidence in this case was sufficient to convince the Court 
beyond a reasonable doubt that the defendant on December 8, 1957, violated 
Title 26, Section 4744{a) of the United States Code in that he was a transferee 
of the marijuana and had obtained five marijuana cigarettes without having 
paid the tax as required by law. 


/s/ Burnita Shelton Matthews 


JUDGE 


81 [Filed June 27, 1958] 
JUDGMENT AND COMMITMENT 

On this 27th day of June, 1958, came the attorney for the government 
and the defendant appeared in person and by counsel, J. Leon Williams, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a finding of guilty of the offense of 

Violation of Title 26, United States Code, Section 4744a, as charged, 
and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
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for a period of Five (5) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. : 


/s/ Burnita Shelton Matthews 
United States District Judge 


82 [Filed June 27, 1958] x ¢ ¢ & 3 2 8 
Let the applicant proceed without prepayment of costs. | 
/s/ Burnita Shelton Matthews 


JUDGE 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Did the trial court properly admit into evidence mari- 
huana which was voluntarily abandoned by the appellant 
prior to his arrest in premises in which the appellant had no 
proprietary interest? 

2. Does the failure to object to the oral testimony regarding 
the events leading up to the arrest constitute a waiver of any 
prejudice by the introduction of the physical evidence? 


(I) 


493095—59 





Counterstatement of the case 
Statutes involved 
Summary of argument 
Arguments: 
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II. The proper reception (without defense objection) of oral 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 8, 1958, appellant was indicated for violation of 
Title 26, U.S.C. § 4744(a) in that “on or about December 28, 
1957, within the District of Columbia, William H. Tart, being a 
transferee of marihuana required to pay the transfer tax re- 
quired by section 4741, Title 26, United States Code, obtained 
five marihuana cigarettes without having paid such tax.” (J.A. 
1). Thereafter, on April 26, 1958, appellant through his re- 
tained counsel filed a motion to suppress the evidence, recov- 
ered at the time of his arrest (J.A.1). 

On May 4, 1958, appellant waived his right to a trial by jury 
and requested a trial by the court. Appellant’s counsel and the 
prosecutor stipulated that the motion to suppress would be dis- 
posed of by the court during the course of trial and not con- 
sidered as a preliminary matter. (J.A. 4.) Thereafter, the 
motion to suppress was denied and the appellant was found 
guilty on June 13, 1958 (J.A. 16). The court filed “findings 
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of facts and conclusions of law” on June 24, 1958 (J.A. 17). 
Appellant was sentenced to a term of imprisonment of five 
years on June 27, 1958 (J.A. 19). 

On December 28, 1957, at approximately 6:40 A. M., Officer 
John R. Driscoll of the Metropolitan Police Department, as- 
signed to No. 13 precinct was patrolling his beat in the vicinity 
of 18th and Columbia Road, N.W. in the District of Columbia 
(J.A. 5). He was approached by a cab driver, who identified 
himself as a special police officer and showed a badge of verifi- 
cation. The cab driver informed him that he had just dis- 
charged two passengers at a rooming house on 18th Street, 
N.W. who acted in a suspicious manner. The cab driver de- 
scribed the couple as a colored man and woman and further 
stated that the woman was wearing a red coat (J.A. 5). He 
told the officer that the couple appeared to be either intoxi- 
cated or under the influence of narcotics, but that he was unable 
to smell any odor of alcohol on either party (J.A. 5). The 
couple had an argument during the cab ride as to whether 
both parties should enter the premises when they arrived at 
the rooming house, or whether one should go in while the other 
party remained outside (J.A. 5). 

Officer Driscoll boarded the cab and was taken to the rooming 
house located at 2106 18th Street. N.W.. where the cab driver 
had observed the couple enter. When he arrived at the house 
the officer recognized the restaurant located next door as a loca- 
tion frequented by narcotic addicts (J.A. 9). The officer en- 
tered the premises through the front door which was unlocked 
and immediately observed a colored female, in a red coat as 
described by the cab driver, looking around the corner at the 
top of the stairs on the second floor (J.A. 6). The officer rec- 
ognized the colored woman as Wilhelmina Porter, a street 
walker, who operated at 14th and T Streets and had been seen 
frequently in this area (J.A. 6). He climbed the stairs and 
when about halfway up, heard a toilet flush. Upon arriving 
at the top of the stairs he turned in the direction of the flushing 
noise and observed Wilhelmina Porter and the appellant in an 
unlighted bathroom at the head of the hall (J.A. 7). The 
woman was sitting on the edge of the bathtub and the appel- 
lant was standing next to the toilet. The building was dark 
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except for a single bulb shining in the hallway. There was no 
noise anywhere in the house. The officer noted a peculiar odor 
as he came up the stairs but was unable to identify it (J.A. 6). 

The officer asked the appellant and his companion what 
they were doing in the premises and was told they had come 
to a party (J.A. 7). At that time the appellant advanced to- 
ward the officer with his hand in his pocket. The officer 
twice told the appellant to stop and remove his hand from his 
pocket but the appellant continued toward the officer (J.A. 7). 
When the appellant disregarded the second order to stop, the 
officer pulled his service revolver and commanded the appel- 
lant to stop and remove his hand from his pocket. The ap- 
pellant at that time took his hand from his pocket and with a 
quick movement threw a package into the nearby bathtub 
(J.A. 7). The officer recovered the package and observed it 
contained 5 hand-rolled cigarettes which, based on his past 
experience, he believed to be marihuana cigarettes. After the 
recovery of the cigarettes the officer placed the appellant under 
arrest and took him and his female companion to No. 13 pre- 
cinct (J.A. 7). 

Officer Driscoll turned the marihuana cigarettes over to 
Officer Aiken of the Narcotics Squad of the Metropolitan 
Police Department on December 28, 1957 at No. 13 Police 
Precinct. He placed them in a sealed envelope and turned 
them over to William T. Butler, Chemist, of the Internal 
Revenue for analysis (J.A. 13). 

William T. Butler identified the cigarettes at trial as those 
turned over to him by Officer Aiken on January 15, 1958. He 
testified that he had conducted an analysis of these cigarettes 
and determined they contained a net weight of 20.2 grams and 
that the material in each of the cigarettes was marihuana 
(J.A. 14). 

The prosecutor and appellant’s counsel stipulated that the 
records of the Bureau of Internal Revenue reflected that the 
appellant had not paid any tax on the marihuana as required 
by law (J.A. 14). Oral argument was held on the motion to 
suppress and both parties submitted written memoranda in 
support thereof (J.A.15). 
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On June 13, 1958 the motion to suppress the evidence was 
denied and the court entered a finding of guilty as charged in 
the indictment. Thereafter on June 24, 1958 the court pur- 
suant to F.R.Cr.P.. Rule 23 made the following findings of 
fact and conclusions of law: 


“T Filed June 24, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


“This matter having come on for trial before the 
Court on May 14, 1958, after the defendant had volun- 
tarily waived his right to jury trial and the Court after 
hearing the evidence having found the defendant guilty, 
the Court finds the following facts and states its con- 
clusions of law as follows: 

“1. That on December 28, 1957, about 6:40 a. m., 
Officer John R. Driscoll of the Metropolitan Police De- 
partment was notified by a cab driver who identified 
himself as a special police officer that he had just left 
a colored man and woman at 2106 18th Street, N.W., 
‘in the District of Columbia and that they were acting 
in a suspicious manner which indicated that they might 
have been under the influence of drugs. 

“9. That Officer Driscoll then went to 2106 18th 
Street, N.W., entered the building and went to the sec- 
ond floor. 

“3. That 2106 18th Street, N.W., was a rooming house 
and the defendant did not live there and had no pro- 
prietary interest in the said premises. 

“4, That upon going to the second floor Officer Dris- 
coll entered a bathroom and saw a colored man and a 

colored woman who were the defendant and a female 
companion. 

“5. That the defendant walked toward the officer 
with his hands in his pockets. , 

“6. That the officer then drew his gun due to the fact 
that the defendant was advancing toward him with his 
hands in his pockets. 
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“7. That the defendant then threw five marijuana 
cigarettes away. 

“8. That the officer recovered the marijuana cigarettes 
and then placed the defendant under arrest in this case. 
WHEREFORE, the Court concludes as a matter of 
Law: 

“1. That the defendant was a trespasser in premises 
2106 18th Street, N.W., and had no proprietary interest 
in the premises. 

“2. That the defendant abandoned the contraband 
marijuana in this case and that there was no search of 
the defendant or seizure of evidence from his person. 

“3. That the arrest in this case did not occur until 
after the defendant had abandoned the evidence. 

“4, That the officer upon recovering the marijuana 
cigarettes had probable cause to believe that the defend- 
ant had committed a felony and that, therefore, the 
arrest of the defendant was a legal one. 

“5. That the evidence in this case was sufficient to 
convince the Court beyond a reasonable doubt that the 
defendant on December 28, 1957, violated Title 26, Sec- 
tion 4744(a) of the United States Code in that he was 
a transferee of the marijuana and had obtained five 
Marijuana cigarettes without having paid the tax as 
required by law. 

/S/ Burnita SHELTON MATTHEWS, 
Judge.” 


On June 27, 1958 the appellant was sentenced to a term 
of imprisonment of five years. This appeal follows: 


STATUTES INVOLVED 


U.S. Code, 1952 Edition, Supp. II, Title 26, Section 4744, 
Internal Revenue Code, provides in part: 


Unlawful possession 
(a) Person in general 
Tt shall be unlawful for any person who is a transferee 
required to pay the transfer tax imposed by section 4741 
(a) to acquire or otherwise obtain any marihuana with- 
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out having paid such tax; and proof that any person 
shall have had in his possession any marihuana and 
shall have failed, after reasonable notice and demand 
by the Secretary or his delegate, to produce the order 
form required by section 4742 to be retained by him 
shall be presumptive evidence of guilt under this section 
and of liability for the tax imposed by section 4741(a). 


SUMMARY OF ARGUMENT 


The evidence establishes that the police officer was merely 
conducting an investigation of the suspicious actions of the 
appellant and his companion. A police officer is permitted. 
during the course of his investigation, to take reasonable pre- 
cautions for his own personal safety. The officer’s action in 
stopping the appellant’s menacing advance did not constitute 
an arrest. The incriminating evidence was dropped by the ap- 
pellant prior to his arrest. Retrieving the exhibit from where 
the appellant abandoned it was not a “search or seizure.” 

In any event the police officer orally described these events 
in full, without objection by defense counsel. Such testimony 
was properly received and establishes the reception (even if 
otherwise erroneous) of the physical exhibit as non-prejudicial. 


ARGUMENT 


J. The physical exhibit was properly received in evidence 

Appellant contends that the marihuana cigarettes admitted 
in evidence were obtained by an illegal search and seizure. 
This contention is without merit. Nothing was taken from his 
person. As the court below specifically found in its “Findings 
of Facts and Conclusions of Law,” there was no search or 
seizure (J.A. 18). The evidence was abandoned by the appel- 
lant and recovered by the police officer prior to appellant’s 
arrest. The District Court properly received the marihuana 
cigarettes into evidence. Officer Driscoll, acting upon reliable 
information, had a right, moreover a duty to enter the rooming 
house to investigate the suspicious actions of the appellant and 
his companion. Since the appellant had no proprietary inter- 
est in the premises and the officer’s actions were not violative 
of his constitutional rights. Jones v. United States, U.S.D.C. 
No. 14437, decided December 19, 1958; Stakich v. United 
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States, 24 F. 2d 701 (9 Cir. 1928); Gaskins v. United States, 
95 U.S. App. D.C. 34, 208 F. 2d 47 (1955). See also Wash- 
ington v. United States, 92 U.S. App. D.C. 31, 202 F. 2d 214, 
cert. denied 345 U.S. 956 (1953); Gibson v. United States, 80 
U.S. App. D.C. 81, 84, 149 F. 2d 381 (1945); Shore v. United 
States, 60 App. D.C. 137, 49 F. 2d 519, cert. denied, 233 US. 
865 (1931). 

In a similar case, Ellison v. United States, 93 App. D.C. 1, 
206 F. 2d 476 (1953), the appellant contended that an officer’s 
entry on the premises was a trespass from the moment he 
stepped on his land and that his view of evidence lying in the 
open constituted an unlawful search and could not be the basis 
of probable cause for an arrest. This court did not accept that 
contention, but held that the officers were entitled to go to the 
appellant’s door, ring the doorbell and inquire as to his where- 
abouts. They were not trespassers in so doing, nor were they 
guilty of any impropriety in allowing their eyes to wander 
while they were waiting on the porch. There was no intrusion 
into appellant’s privacy nor did the mere observation constitute 
a search. If an officer sees what appears to be fruits of a crime 
lying freely exposed, he is not required to look the other way 
or disregard the evidence his senses bring to him. 

In the instant case, the circumstances provide obvious justi- 
fication for the officer’s action. At 6:00 o’clock in the morning 
in an almost dark rooming house, the officer observed the ap- 
pellant and a woman companion standing in an unlit bathroom 
in a neighborhood he knew to be frequented by narcotic ad- 
dicts (J.A.6). Pursuant to his duties as a police officer, he had 
a duty to investigate their presence. Ellison v. United States, 
supra; Fisher v. United States, 92 U.S. App. D.C. 205 F. 2d 
702 (1953) ; Beail v. District of Columbia, 82 A. 2d 765 (Munic. 
Ct. App., 1951). 

When questioned by the officer, the appellant gave a highly 
unsatisfactory explanation of his presence in the premises and 
advanced on the officer, with his hand in his pocket in a menac- 
ing manner (J.A. 7). The officer twice ordered the man to 
stop and remove his hand from his pocket and when the appel- 
lant disregarded the order, the officer drew his revolver in self 
defense (J.A. 7). 





8 


The trial court found the officer properly drew his pistol be- 
cause the defendant was advancing on him in a menacing 
manner and such action did not constitute an arrest of the ap- 
pellant (J.A. 17, 18). The officer had a right to take reason- 
able precaution to prevent serious bodily injury to himself. 
His actions in stopping the appellant’s apparent attack were 
most reasonable under the circumstances. Barrett v. United 
States, 62 App. D.C. 25, 64 F. 2d 148 (1933). 

Appellant voluntarily abandoned the marihuana cigarettes 
by throwing them into a nearby bathtub, but did not do so as 
a result of any order or command of the officer. The officer 
merely examined the contents of a package after it had been 
dropped, and his actions did not constitute a search or a seizure. 
Lee v. United States, 95 U.S. App. D.C. 221 F. 2d 29 (1954) ; 
Hester v. United States, 265 U.S. 57 (1924): Cf. Stackhouse 
v. United States, 24 F. 2d. 701 (9th Cir. (1928)). 

The factual situation in this case is analogous to that in 
Gibson v. United States, supra wherein the Court stated: 


“When the officers entered and witnessed Gibson’s ef- 
| fort to throw away the cigarettes which they believed 


to contain the prescribed drugs, they had reasonable 

' grounds for suspecting the commission of a crime. 
(The unlawful possession of marijuana), his arrest was 
accordingly valid in accordance with his duty. This 
was not in any way lessened or circumscribed by the fact 
that the police were unlawfully on the premises of an- 
other person.” 


Williams v. United States, 99 App. D.C. 161, 237 F. 2d 789, 
cited by the appellant, is of no avail. In that case the govern- 
ment conceded that the arrest was illegal and occurred prior to 
the abandonment of the capsules. In the case at bar, the appel- 
lant was not arrested for the offense until after he had thrown 
the marihuana away. The subsequent arrest plainly was legal. 
The circumstances preceding the arrest, namely; nature of 
the neighborhood, an area frequented by narcotic addicts; the 
presence of appellant, an interloper in the rooming house at 
6:40 in the morning; the unreasonable answer to the officer’s 
question concerning his presence in the premises; the menacing 
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attitude of the appellant towards the officer at the time of the 
questioning by the officer plus the recovery of the hand-rolled 
cigarettes which the officer believed to be narcotics and the 
previous information received by the police officer was more 
than sufficient for probable cause for the arrest for violation of 
narcotics statutes. Bell v. United States, — US. App. D.C. —, 
—F. 2d — (No. 13684, decided January 238, 1958). 


II. The proper reception (without defense objection) of oral 
testimony of the events establishes the reception of the 
physical exhibit (even if erroneous) as nonprejudicial 


Heretofore we have urged there was no search involved and 
no seizure of the cigarettes. In any event, at trial appellant’s 
counsel objected only to the introduction of the physical evi- 
dence, and made no objection to the oral testimony of Officer 
Driscoll and the chemist William T. Butler. Nor is any objec- 
tion to this oral testimony made on appeal. 

Cradle v. United States, 85 U.S. App. D.C. 315, 318, 178 F. 2d 
962 (1949), is dispositive as set forth below. 


We have seen that one of the arresting officers testi- 
fied to having recovered at the apartment certain items 
of property stolen from Fiordelise, which he enumerated. 
If we again assume, arguendo, that those articles were 
obtained by an illegal search and seizure, the officer’s 
testimony concerning their recovery may have been in- 
admissible, even though they were not physically intro- 
duced in evidence. Whether admissible or inadmissible 
we need not decide, for the appellant did not object to 
the arresting officer’s testimony in which he told of find- 
ing certain stolen goods at the apartment. Indeed, part 
of his testimony on that subject was elicited on cross- 
examination by appellant’s counsel. Having failed to 
make timely objection, the appellant cannot complain 
for the first time on appeal that the evidence was erro- 
neously received. 

At the conclusion of the government’s case, appel- 
lant’s counsel said, “We rest on the motion, Your 
Honor,” referring doubtless to his motion to suppress 
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which had been heard and denied a month before the 

trial began. Counsel may have supposed that the mo- 
tion projected itself into the trial and served in lieu of 
objections to oral evidence concerning the discovery of 
the articles. We do not think the motion had that 
effect. It was incumbent upon the appellant to object 
to Gosman’s evidence at the time it was offered, if he 
desired to rely for reversal on its reception. Affirmed. 
[Emphasis supplied. ] 


CONCLUSION 


Wherefore, we respectfully submit the judgment of the 
District Court should be affirmed. 
OLIver GASCH, 
United States Attorney. 
Cart W. BELCHER, 
Epwarp C. O’ConNELL, 
Assistant United States Attorneys. 
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